| 


26 


The Canadian Human Rights Act 


NUN 


il 


iii) 


| 


| 


3 1761 


| 


- — Physical 
Handicap and 
a. 


Digitized by the Internet Archive 
in 2022 with funding from 
University of Toronto 


https://archive.org/details/31/6111/7659326 


slioa tions 


The Canadian Human Rights Act 


Physical 
Handicap and 
Employment 


© Minister of Supply and Services Canada 1981 
Cat. No. HR21-12/1981 

ISBN 0-662-51603-6 

Printed October 1981 


Administrative Criteria for Implementation 
of the Canadian Human Rights Act 


The Canadian Human Rights Act offers protection to every individual against dis- 
criminatory employment practices in federal jurisdiction based on physical handicap. 
The Act does not require, however, that employers hire or provide other employment 
opportunities to persons who are not capable of performing the work involved safely 
and efficiently. Where the employer can establish that there is a “bona fide occupational 
requirement” which is not met by an individual, it is not a discriminatory practice to 
refuse or limit an opportunity. 


A number of complaints have been brought before the Canadian Human Rights 
Commission which allege that the complainant has been denied an employment 
opportunity because of requirements imposed by the employer. The complainants assert 
that they are in fact capable of performing the job in question, but that unreasonable 
requirements or unreasonable testing methods have caused them to be rejected. The 
question before the Commission then becomes: is the reason given for this refusal of an 
employment opportunity indeed a bona fide occupational requirement? 


The Canadian Human Rights Act makes it clear that when there are reasonable 
grounds to believe that discrimination has taken place, it is the responsibility of the 
employer to justify the refusal to hire. Placing this onus on the employer is logical, since 
it is the employer, and not the Canadian Human Rights Commission or the 
complainant, who knows precisely what work has to be carried out. The Commission 
must, however, be able to evaluate the employer's response. So must a human rights 
tribunal, if a complaint is brought before it. And employers can be helped by knowing 
how the Commission will analyse their arguments. 


The Commission has therefore developed the administrative criteria which follow. 
They are to be used to evaluate employment decisions affecting physically handicapped 
individuals. 


The term “reasonable accommodation” 


A fundamental principle of equal opportunity in employment is that reasonable 
accommodation must be made for limitations or special needs related to a proscribed 
ground of discrimination. For example, if it is reasonable to structure work schedules so 
that adherents of minority religions may observe holy days, then not to accommodate 
such religious obligations is discriminatory. Similarly, if a physically handicapped 
individual could be enabled to perform a given job if reasonable accommodation were 
made — for example if job duties not part of the main functions of the position could 
be exchanged, or if a parking space could be provided, or if technological aids could be 
made available — then to refuse unreasonably to make such accommodation would be 
to discriminate against the disabled individual. 


Obviously the qualifier “reasonable” in the term “reasonable accommodation” is of 
great importance. How much accommodation for special cases is it reasonable to require 
of employers? The criteria adopted by the Commission require that reasonable 
accommodation be made and suggest conditions under which the accommodation 
necessary to enable a handicapped person to be employed would be found to be 
unreasonable. 


The term “bona fide” (section 14(a) of the Canadian Human Rights Act) 


It should be noted that the phrase ‘bona fide” has two meanings: 1) genuinely or 
sincerely believed (“good faith’); and 2) valid, having an objective basis in reality or 
fact. The latter meaning has been used by human rights tribunals and boards of 
enquiry. It is not enough, therefore, for an employer to believe sincerely that a certain 
requirement must be met before a person is eligible for a given job. Objective proof 
must be provided before a bona fide occupational requirement can be established. 


Basic principles 


Before developing criteria for deciding whether a given occupational requirement is 
bona fide, the Canadian Human Rights Commission agreed on a number of basic 
principles that apply to any employment decision taken with respect to a physically 
handicapped person. 


i) Equal treatment: It is a paradox of equality in employment that treating people 
the same does not necessarily result in equal treatment. For example, suppose 
that there area number of alternate ways of organizing a given sequence of tasks, 
and the employer selects the only alternative that entails walking up a flight of 
stairs. The employer then makes the same demand of all employees — that they 
climb the stairs. The impact of this decision is not equal, however, because some 
disabled persons will be disqualified from doing the work. Since alternate 
methods exist, it is possible to provide equal opportunity to disabled employees 
by organizing their work in a different fashion. “Equal treatment” is therefore to 
be determined by the outcome of employment decisions and not just by 
superficial similarity of treatment. 


ii) Testing: Valid job-related tests and selection procedures have their place in the 
employment process. However, the use of tests which are not validated and/or 
job-related may effect adversely the employment opportunities of persons who 

- have physical handicaps. 


iii) Individuals, not categories: Employment decisions should be based on the capa- 
cities and abilities of the individual job applicant. Blanket exclusions of whole 
categories of persons should not be made — for example, all persons who have 
ever had a back injury or all persons who have ever had a heart attack. Within 
these categories, individuals have widely varying levels of disability or risk of 
disability. 


iv) No stricter test: Persons having a physical handicap should not be required to 
offer more proof of their ability to carry out the tasks involved in the job than is 
required of persons without physical handicaps. If it is normally left to the 
individual to determine whether he or she is able to perform certain activities, 
then the same degree of individual determination must be accorded to the 
physically handicapped candidate. If all candidates are required to prove that 
they can perform certain tasks before being hired, the same test (not a more 
rigorous test) must be given to the handicapped applicant. 


v) Presumption of ability: Assessment of the physically handicapped candidate 
must start from the assumption that he or she can do the job, so long as evidence 
does not show otherwise. 


vi)Relevance of handicap: It must not be assumed that a given disability handicaps 
the individual in every work situation. A physical handicap is relevant to an 
employment decision only as it affects the performance of the essential elements 
of the job to be done. 


Criteria for determining whether employment decisions are 
discriminatory on the ground of physical handicap 


1. Are the reasons for the decisions relevant to the specific job in question? 


The decision must not be based on general requirements which are broadly applied 
across a whole category or chain of positions. Rather, the candidate for a specific 
position must be assessed against the specific requirements of that job. 


2. Are the reasons for the decision relevant to the specific person being considered? 


The decision must not be based on general assumptions about all persons having a 
given physical handicap. Rather, an assessment must be made of the particular indivi- 
dual’s ability to perform job-related tasks safely and efficiently. General rules which 
eliminate all epileptics or all hearing-impaired persons, or all the members of any other 
category of disability, make a premature judgement of inability without regard for the 
actual job worthiness of the individual. For a refusal to hire to be non-discriminatory, 
the decision must be based on the abilities or potential abilities of the individual. 


3. Has the decision taken into account the possibility of alternate methods of 
accomplishing the tasks? 


The decision will be found to be discriminatory if it is insisted that the tasks making 
up the job be performed only in a certain way, when reasonable alternate methods of 
performing the tasks could be chosen. 


4. Has the decision been based on the candidate’s skill, capability, knowledge and 
experience? 


The decision that a person is not qualified to do a job (even if reasonable 
accommodation were made) must be supported by evidence that: 


a) the essential skills, capabilities, knowledge and experience required to perform 
the tasks have been identified and separated from non-essential qualifications; 


b) an assessment of the person’s skills, capabilities, knowledge and experience has 
been carried out in terms of what the person can do, and not in terms of general 
assumptions about a handicapping condition; 


c) physical requirements for a position (visual and oral acuity, absence of certain 
health conditions, etc.) not met by the candidate can be demonstrated to be 
validly related to the safe and efficient performance of the job. 


5. Could reasonable accommodation for the person’s disability have been made? 


It is not sufficient to establish that the individual cannot meet all of the requirements 
of the position as it is usually presented to non-handicapped employees. In cases where 
reasonable accommodation is feasible, the decision not to employ must be based on a 
judgement that the candidate does not have the qualifications to perform the job even if 
reasonable accommodation were made for his or her disability. 


The decision not to make accommodation for the candidate’s disability must be 
supported by evidence that either : 


a) the job and/or the work environment are such that no method of accommoda- 
tion exists; or 


b) making accommodation for the candidate’s handicaps would impose undue 
hardship on the employer; or 


c) making accommodation would entail a predictable safety hazard. 
6. Are the reasons for the decision related to safety? 


The decision to deny an opportunity because the individual's physical condition is 
such that his or her employment in a particular job would pose a risk to the safety or 
health of fellow employees or the public must be supported by evidence that: 


a) the risk has been evaluated in terms of the probability of an accident. In 
evaluating probability, consideration must be given to whether the risky situation 
arises on a significantly regular basis out of normal working conditions, or only 
out of unusual or hypothetical circumstance; 
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b) the risk has been evaluated in terms of the severity of the consequences of an 
accident; 


c) the risk has been evaluated as being significantly greater than the risk that would 
be entailed if the employee did not have the particular handicap; 


d) the risk has been shown to be related to the specific condition of the individual 
(See point 2.) 


Where the decision is made because the individual's physical condition is such that his 
or her employment in a particular job would compromise his or her own safety or 
health, in addition to a), b), c) and d) it must be established that: 


e) exposure of the individual to the risk would have probable consequences which 
would entail a disruption of the employer's business. 


It is not sufficient, in other words, to establish that there is a risk to the candidate 
unless that risk would have likely consequences for the employer's business. This 
criterion, strongly supported by those representatives of handicapped persons consulted, 
is intended to allow handicapped candidates the dignity of risk. Many handicapped 
individuals choose to take greater than normal risks in their daily lives merely by cross- 
ing the street or turning on a household appliance. They should similarly be allowed to 
determine for themselves the degree of risk to which they choose to expose themselves 
in employment situations, except where their choice entails a likely disruption of the 
employer's business. It is the responsibility of the employer to inform the individual of 
the risk if the person has a physical handicap which could be aggravated by the job 
itself. 


7. Is the nature of the job such that certain physical capabilities are inherent in the 
performance of the tasks? 


A bona fide occupational requirement will exist where it can be established by the 
employer that the very nature of the job determines that given physical capabilities are 
self-evident. 


8. Is the decision based on the candidate's present medical condition? 


The employment decision must not be based on a prediction of an individual's future 
capabilities unless it can be established that the individual's capabilities are going to 
diminish to the extent that he or she will be incapable of performance before he or she 
has been on the job for a reasonable period of time. Failing this situation, the person 
who has the capabilities to perform the tasks at the time the employment opportunity 
occurs must not be disqualified on the basis of a prediction that he or she may have 
diminished capabilities at some time in the future. 
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9. Is the decision based on a higher level of capability than is required to perform the 
job? 


The decision must not be the result of failure on the part of the disabled individual to 
meet more stringent standards of performance than are demanded of non-handicapped 
candidates. Nor may it be based on standards, even if they are equally applied, which 
demand a higher level of capability than is actually required. 


10. Is the decision based on eligibility to participate in insurance, pension or disability 
plans? 


The decision not to employ must not be taken for the reason that the candidate is not 
eligible for coverage under company or industry group health plans or any other form 
of pension plan. (See Canadian Human Rights Benefit Regulations) 


11. Is the decision based on an assessment of projected performance measured in a way 
that does not take into account the results of reasonable accommodation? 


Performance measurement systems may have been established by an employer 
without taking into account the possibility that certain tasks may be performed in a 
different manner, or perhaps not at all, by a disabled employee for whom reasonable 
accommodation has been made. 


Applying such systems to a handicapped candidate in an attempt to predict his or her 
level of performance may result in a lower aggregate level being predicted. Performance 
measurement systems must therefore be adapted to take into account changes to how 
the job is to be carried out by a handicapped employee for whom reasonable 
accommodation will be made. 


Provisions of the Canadian Human Rights Act Respecting Physical Handicap 


There are a number of sections of the Canadian Human Rights Act which affect the 
employment of persons with physical handicaps. 


Section 2 states: 


“The purpose of this act is to extend the present laws in Canada to give effect, within 
the purview of matters coming within the legislative authority of the Parliament of 
Canada, to the following principles: 


a) every individual should have an equal opportunity with other individuals to 
make for himself or herself the life. that he or she is able and wishes to have, 
consistent with his or her duties and obligations as a member of society, without 
being hindered in or prevented from doing so by discriminatory practices based 
on race, national or ethnic origin, colour, religion, age, sex or marital status, or 
conviction for an offence for which a pardon has been granted or by 
discriminatory employment practices based on physical handicap.” 


a a 
Section 10 provides that: 
“It is a discriminatory practice for an employer or an employee organization 
a) to establish or pursue a policy or practice, or 


b) to enter into an agreement affecting recruitment, referral, hiring, promotion, 
training, apprenticeship, transfer or any other matter relating to employment or 
prospective employment, 


that deprives or tends to deprive an individual or class of individuals of any employ- 
ment opportunities on a prohibited ground of discrimination.” 


Section 14(a) provides that: 
“It is not a discriminatory practice if 


a) any refusal, exclusion, expulsion, suspension, limitation, specification or 
preference in relation to any employment is established by an employer to be 
based on a bona fide occupational requirement.” 


Physical handicap, within the context of the Canadian Human Rights Act, is defined 
as meaning (Section 20): 


. a physical disability, infirmity, malformation or disfigurement that is 
caused by bodily injury, birth defect or illness and, without limiting the generality 
of the foregoing, includes epilepsy, and degree of paralysis, amputation, lack of 
physical coordination, blindness or visual impediment, deafness or hearing 
impediment, muteness or speech impediment, and physical reliance on a seeing 
eye dog or on a wheelchair or other remedial appliance or device.” 


Canadian Human Rights Commission Offices 


Additional information and assistance may be obtained from the following Canadian 


Human Rights Commission offices: 


NATIONAL OFFICE: 


Canadian Human Rights 
Commission 

257 Slater Street 

Ottawa, Ontario 

K1A 1E1 

Telephone: (613) 995-1151 


REGIONAL OFFICES: 


Atlantic Region 


Office address: 

Lord Nelson Arcade 
Room 212 

5675 Spring Garden Road 
B3] 1H1 

Halifax, Nova Scotia 
Telephone: (902) 426-8380 


Mailing address: 

P.O. Box 3545 

Halifax South Postal Station 
Halifax, Nova Scotia 

B3J 3J2 


Quebec Region 


2021 Union Avenue 
Room 1115 

Montréal, Québec 

H3A 2S9 

Telephone: (514) 283-5218 


Ontario Region 


Arthur Meighen Building 
55 St. Clair Avenue East 
Room 623 

Toronto, Ontario 

M4T 1M2 

Telephone: (416) 966-5527 


Prairie Region 


Dayton Building 

323 Portage Avenue 
Room 211 

Winnipeg, Manitoba 
RobezGr 

Telephone: (204) 949-2189 


Alberta and 
Northwest Territories Region 


Liberty Building 

10506 Jasper Avenue 
Room 416 

Edmonton, Alberta 

T5J 2W9 

Telephone: (403) 420-4040 


Western Region 

Montreal Trust Building 

789 West Pender, Room 1002 
Vancouver, British Columbia 


VoG 1H2 
Telephone: (604) 666-2251 


Visual Ear Number 


Ottawa: (613) 996-5211 
Winnipeg: (204) 949-2882 
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